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UNEQUAL REPRESENTATION 


AJOR AMERICAN CITIES will look to the federal 

government again in 1959 to help them solve problems 
in which the state legislatures, dominated by members from 
rural areas, have shown little interest. The cities may get 
a readier response from the 86th Congress than they have 
had from its immediate predecessors. If predicted in- 
creases. in Democratic majorities in House and Senate 
materialize, they may be expected to weaken. the informal 
coalition of Republicans and southern’ Democrats, whose 
members have regularly opposed direct federal-local tie- 
ups, and give freer rein to northern Democrats inclined to 
favor federal aid of various kinds to municipalities.! 


Politics aside, it is probable that the nation’s cities will 
find it increasingly necessary to seek federal assistance. 
Urban population is growing at a faster rate than rural 
population. Yet few state legislatures have been willing 
to grant city voters representation proportionate to num- 
bers, even when state constitutions so command. In this 
situation, a House Government Operations subcommittee 
concluded on Aug. 8: “So long as the cities.are deprived by 
state restrictions of the opportunity to solve local problems 
and are denied a fair voice in the determination of state 
legislative policies, they will continue to seek federal assist- 
ance and wi!l attempt to bypass the. states.” 


The United States Conference of Mayors, meeting at 
Miami Beach Sept. 11 to 13, asked Congress “to strengthen 
existing federal grant-in-aid programs and to judge. pro- 
posed new grant-in-aid programs on their merits.” The 
resolution, adopted without dissent, explained: “The urban 
citizen is by state statutory or constitutional provisions in 
most instances foreclosed from equal representation in state 
legislatures.” 


1When the 85th Congress adjourned on Aug. 24, Democrats held 119 and Repub- 
licans 118 of the 237 House seats classed by Congressional Quarterly as metropolitan 
or mid-urban. These are the seats where a shift in voter sentiment of only 3 or 4 
percentage points might alter substantially the outlook of Congress on legislation for 
urban redevelopment, aid to distressed communities, etc. See “Rural and Urban 
Forces in Congress,"” CQ Weekly Report, March 30, 1956, p. 361. 
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Sen. John F. Kennedy (D-Mass.) told the assembled 
Mayors on Sept. 11 that it was “time for an urban Magna 
Carta—a statement of our principles in this battle for 
equality” of representation and treatment. Among other 
things, he called on Congress to “make no law yielding or 
delegating to the states responsibility in any program pri- 
marily needed by cities and city dwellers until the legis- 
lative policies and bodies of such states fairly reflect urban 
views and numbers.” Similarly, Mayor Robert F. Wagner 
of New York City, outgoing president of the Conference, 
warned against abandonment of “federal grants-in-aid 
programs on the assumption that the states will step in 
and continue such activities.” 


Such speeches and resolutions underline the warning 
implicit in a study prepared for the Eisenhower-appointed 
Presidential Commission on Intergovernmental Relations 
and cited in its report of June 1955: 


If states do not give cities their rightful allocation of seats in 
the legislature, the tendency will be toward direct federal-municipal 
dealings. . . . There is only one way to avoid this. ... It is for 
the states to take an interest in urban problems. ... If they 
do not do this, the cities will find a path to Washington, ... and 
this time it may be permanent. 


The commission, known. by the name of its chairman, 
Meyer Kestnbaum, had six governors or former governors 
among its 25 members. 


MOVES TO INCREASE CITY VOTE IN LEGISLATURES 


Although federal aid may help to overcome the conse- 
quences of urban under-representation in state legislatures, 
few persons regard such assistance as a complete answer 
to the problem. It has been pointed out that cities are 
under-represented in the Legislative Branch of the federal 
government itself. Sen. Kennedy told the mayors that 
“Our urban citizens are grossly short-changed in their rep- 
resentation in the House of Representatives,”’ and that “In 
at least 18 states the city dweller’s vote is in effect worth 
less than his rural neighbor’s.” 


Every other year since 1952, Rep. Emanuel Celler (D- 
N.Y.) has been trying to get at this inequity through the 
power of Congress, under Article I, Section 4 of the Con- 
stitution, to alter state rules for election of members of 
the House of Representatives. Celler, chairman of the 
House Judiciary Committee, would allow no more than a 
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20 per cent variation from the theoretical average-size 
district for the state. Federal courts would be required to 
throw out any apportionment plan violating that standard. 
The Celler bill is slated to make its fifth appearance in 
1959, but it is given little chance of passage. 


More promising, if less sweeping, attacks on the malap- 
portionment problem are now under way in several states. 
The U.S. District Court for Minnesota has placed that 
state’s legislature on notice that failure to reapportion 
during the 1959 session may lead to at-large election of all 
67 state senators and 131 representatives. The warning 
came on June 10 from a three-judge panel convened to hear 
a taxpayer’s suit contesting the state’s present 45-year-old 
apportionment act. “It is obvious,” the court commented 
in handing down a temporary order retaining jurisdiction 
of the case, “that substantial inequality exists in the pres- 
ent composition of Minnesota legislative districts.”” This 
inequality, the court continued, raises a constitutional issue 
under the “equal protection’ clause of the 14th Amend- 
ment.. “We think, however, that no attempt should be made 
to decide the issues presented and argued until after the 
legislature . . . has once more had an opportunity to deal 
with this problem.” Parties to the suit were invited to 
reopen the case within 60 days after the legislature ad- 
journs in 1959 if it again fails to reapportion. 


Another departure from usual judicial restraint in ap- 
portionment cases had already occurred in Hawaii in 1956. 
A three-judge panel there apparently referred to the Su- 
preme Court’s stand in the school segregation cases when 
it said: “The whole thrust of today’s legal climate is to 
end unconstitutional discrimination. . It is ludicrous to 
preclude judicial relief when a mainspring of represen- 
tative government is impaired. Legislators have no im- 
munity from the Constitution.” 2 


Attacks on the malapportionment problem are taking 
place in several other states in a political rather than judi- 
cial context. The League of Women Voters is currently 
mobilizing for a post-election drive in Oklahoma to collect 
90,000 signatures on petitions for a constitutional amend- 
ment to provide mandatory reapportionment by a non- 
legislative commission when the legislature fails to do the 
job. Oklahoma’s legislative districts were reapportioned 


* Dyer v. Kazuhisa Abe, 138 F. Supp. 220 (D. Hawaii 1956). 
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in 1941 and again in 1951. However, League spokesmen 
contend that the legislature has ignored the state constitu- 
tion’s command that house seats be apportioned on the 
basis of population; each county is given at least one rep- 
resentative, and awards above that number are not pro- 
portionate to population. 


Meanwhile, partisan duels over the apportionment ma- 
chinery are nearing a climax in California and Massachu- 
setts. In the former state a legislative redistricting: will 
be carried out in 1961, in advance of the congressional re- 
districting to follow the 1960 census, which is expected to 
give California seven additional House seats. California 
Democrats are now fighting the opening round of a battle 
to assure control of the legislature and the redistricting. in 
1961. In Massachusetts, reapportionment of the state leg- 
islature is probable in the 1959 session if Democrats, who 
now control the senate, also gain a majority in the house 
-in the coming election. 


REAPPORTIONMENT OF CONGRESS SEATS AFTER 1960 


In Massachusetts and 13 other states slated to lose seats 
if current population trends hold,’ congressional redistrict- 
ing will be all but obligatory after the 1960 census. Failure 
to reapportion would throw all remaining seats on the block 
in state-wide voting. Politicians have consistently been 
unwilling to risk all-or-nothing battles, in which urban 
majorities are especially effective. 


The pressure on the nine states due to gain seats in the 
House of Representatives varies from mild to intense. New 
congressmen can be elected from at-large districts without 
affecting previous apportionments. Connecticut, for ex- 
ample, has filled its sixth House seat by state-wide voting 
since 1932. But aside from Connecticut, only New Mexico 
and North Dakota, among states with more than one House 
seat, elect congréssmen at large. . Both have only two House 
seats and no dominant urban concentrations.‘ 

® The Census Bureau on July 30 listed probable losses of representation as follows: 
New York and Pennsylvania, 3 seats each; Arkansas and Massachusetts, 2 each; 
Alabama, Georgia, Illinois, Iowa, Kansas, Maine, Minnesota, Mississippi, North 


Carolina and West Virginia, 1 each. States due to gain seats: California, 7; Florida, 
8; Michigan and Texas, 2 each; Arizona, Indiana, Maryland, Ohio and Oregon, 1 each. 


*Texas and Washington each compromised reapportionment controversies after 


the 1950 census by selecting one congressman at large. However, both states recently 
redistricted. : 
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Extent of Inequality of Representation 


THE EXTENT and the nature of inequalities of represen- 
tation vary sharply from state to state and from constit- 
uency to constituency. South Dakota, the state showing 
the greatest disparity in size of congressional districts, dis- 
plays only moderate malapportionment among its legislative 
districts. -On the other hand, Rhode Island, with only a 
5 per cent. variation in the size of its two congressional 
districts, is one of the eight states rated as discriminating 
most glaringly in legislative districting.6 Finally, as a 
third form of variation, Massachusetts, which has a reason- 
ably equitable apportionment according to population, on 
both legislative and congressional levels, is considered by 
most experts to be flagrantly gerrymandered.® 


If Congress were to adopt the 20 per cent limm on varia- 
tion of size of districts, as proposed in the Celler bill, pres- 
ent apportionments of congressional districts would be 
ruled out in 32 states. When the 85th Congress was elected 
two years ago, 101 districts failed to conform with that 
standard. The 15 per cent maximum variation recom- 
mended in 1951 by a committee of the American Political 
Science Association would add three states and 45 districts 
to put out of line a total of 35 states and 146 districts. 
Counting Alaska, seven states elect House delegations at 
large. Only the seven remaining states fully live up to 
the 15 per cent 'standard. Among the seven, only New 
York has more than four House seats. 


Only three states (Arizona, Arkansas, New Jersey) have 
urban districts with smaller average populations than the 
non-urban districts. It was estimated in 1956 that metro- 
politan districts were, on the average, 20 per cent larger 
than rural districts. On the basis of population, the big 
cities should have had about a dozen more seats in the 
House and the rural areas about ten fewer seats.’ 


® Comparisons and statistics used in this report cre taken from tables appearing in 
the following: Gordon E. Baker, Rural Versus Urban Political Power (1955), pp. 
16-17 (representation of principal urban areas in state legislatures); Manning J. 
Dauer and Robert G. Kelsay, “‘Unrepresentative States," National Municipal Review, 
December 1955, pp. 572, 574 (percentage of population represented by legislative 
majorities) ; ard Covcressional Record, March 26, 1956, pp. 5544-7 (variations among 
congressional districts). 


*In a broad sense the word “gerrymander” may be sald to cover any form of 
malapportionment brought about by political. chicanery. The word is used in this 


report in its narrower sense of manipulation of district boundaries for partisan 
advantage. 


**Rural and Urban Forces in Congress,”” CQ Weekly Report, March 30, 1956, p. 364. 
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Facts such as these have led some men in public life— 
notably Sens. Kennedy, Paul H. Douglas (D-Ill.), and 
Richard FE. Neuberger (D-Ore.)—to contend that, whereas 
the Convention of 1787 intended that the Senate represent 
political units and the House represent population, .the 
Senate is, in fact, now the more responsive of the two 
bodies to majority opinion. However, at least one leading 
authority believes that malapportionment in the House of 
Representatives has been greatly overemphasized. Richard 
Scammon, director of elections research for the Govern- 
mental Affairs Institute, said in Washington on Sept. 22 
that, “with certain obvious exceptions,” gerrymandering is 
“much more of a problem than malapportionment.” In 
1956, Scammon pointed out, only 14 districts in nine states 
varied in size more than 40 per cent from the state average. 
Five of these districts, including the four worst, were in 
the Deep South (Alabama, Florida, Georgia, Texas) where, 
Scammon conceded, malapportionment is a serious problem. 


The widest variations often result, not from intentional 
discrimination by rural legislators against urban popula- 
tions, but from a desire to observe natural geographic 
boundaries or economic configurations and to maintain the 
administrative integrity of city and county units. The dis- 
parity between South Dakota’s two congressional districts, 
by simple arithmetic the worst case of malapportionment 
of House seats, results from a division of the state at the 
Missouri River into two physically equal and homogeneous 
parts. 


GERRYMANDERING OF CONGRESSIONAL DISTRICTS 


Gerrymandering, in contrast to malapportionment, is to 
be found in most states where close contests are common 
between the two major parties. Basically, a gerrymander 
is patterned on one of three models. In areas where the 
party in control of the apportionment machinery is badly 
outnumbered, the practice is to join islands of the party’s 
strength into a single district and concede adjacent terri- 
tory to the opposite party. The prototype of this, the most 
familiar, form of gerrymander is the original Massachu- 
setts scheme of 1812. A second form, less familiar because 
less obvious, is employed by a majority party to maximize 
its yield. North Carolina Democrats, for example, have 
so distributed their strength, and so isolated the Repub- 


*South Dakota's first district had a population in 1950 of 493,641 persons, the 
second district a population of only 159,099. 
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licans in that state, that with an average vote of 68 per 
cent they control 90 per cent of North Carolina’s seats in 
the House. The third form, described by Scammon as “the 
honest gerrymander,” is essentially a bi-partisan variation 
of the first. Where the two-party contest is extremely close, 
as in Pittsburgh and surrounding suburbs, the apportion- 
ing agency may decide to divide the area into groupings of 
“safe” seats. Thus Pittsburgh’s delegation of two Demo- 
crats and two Republicans in the House of Representatives 
is immune from anything short of a landslide. 


Although gerrymandering may be practiced in legislative 
districting, it is a relatively minor phenomenon there. 
Many states select their legislators from multi-member dis- 
tricts which follow county lines. Discrimination, where 
present, occurs not so much in the definition of districts as 
in the number of representatives assigned to a district. 


The source of the differences between congressional and 
state districting, according to Scammon, is the powerful 
tradition of “reasonably equal” congressional districts. In 
congressional politics, flagrant malapportionment is “just 
not. part of the game’; gerrymandering emphatically is. 
Another factor to bear in mind is that, on both congres- 
sional and legislative levels, malapportionment usually re- 
sults, not from positive acts, but from obsolescence of exist- 
ing districts. Periodic congressional redistricting, forced 
by changes in the size of a state’s delegation in the House 
of Representatives, has the effect of opening the obsoles- 
cent and the obsolete to re-examination. Legislative mal- 
apportionment, on the other hand, may be allowed to con- 


tinue through passive acquiescence in changes wrought by 
time. 


URBAN UNDER-REPRESENTATION IN LEGISLATURES 


It was theoretically possible in 30 states in 1955 for 
fewer than one-third of the voters to elect a majority in 
at least one house of the legislature. In no state was a 
majority of voters needed to elect a majority of both 
houses. Gordon E. Baker in 1955 rated only two states, 
Massachusetts and Wisconsin, as equitably apportioned 


with respect to urban-rural divisions. However, he pointed 
out that: 


In a few states ... the situation is less disadvantageous to 
city population than the figures might indicate. Wherever numer- 
ous delegates are elected at large from a county that contains 
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PERCENTAGE OF TOTAL POPULATION REPRESENTED BY A MAJORITY 
OF SEATS IN STATE LEGISLATURES IN 1955 

State House Senate State House Senate 
Ala. 27% 28% Neb. 42° (unicameral) 
Ariz. ° 19 Nev. 29 12 
Ark. 38 47 N.H. a 45 
Calif. 45 12 N.J. 44 17 
Colo. 35 36 N.M. 36 20 
Conn. 10 37 N.Y. 37 41 
Del. 19 23 N.C. 30 40 
Fla. 17 18 N.D. 39 35 
Ga. 26 27 Ohio 29 21 
Idaho 42 19 Okla, 33 29 
Ill. 46+ 29+ Ore. _ . 45 42 
Ind. 37 39 Pa. 42 35 
Towa 29 34 R.I. 34 14 
Kan. 23 34 Cc. .. 47 27 
Ky. 88 45 3D. 39 41 
La. 32 36 Tenn. 30 33 
Maine 39 40 Texas 40 37 
Md. 28 16 Utah 39 27 
Mass. 42 49 Vt. 13 46 
Mich. 42 32 Va. 44 44 
Minn. 82 36 Wash. 34 35 
Miss. 33 35 W.Va. 39 46 
Mo. _ 24 47 Wis. 39 48 
Mont. 41 18 Wyo. 40 29 

* Not available. + Based on reapportionment effective in 1957. 

Source: Manning J. Dauer and Robert G. Kelsay, “Unrepresenta- 
tive States,” National Municipal Review, December 1955, pp. 572 
and 574. 


rural as well as urban population, the city often tends to dominate 
the election. ... This means that while the delegation may be 
under-represented ... the city viewpoint receives adequate sup- 
port. 


States mentioned as belonging in this category were Ar- 
kansas, Indiana, South Dakota, Utah, West Virginia, and 
Wyoming. Pe 


Most urban leaders think that apportionment should be 
based on population, but many rural spokesmen feel that 
economic and social interests are factors of equal or greater 
importance. Population is the constitutional basis for ap- 
portionment of seats in the national House of Representa- 
tives, but apportionment is based on political units in the 
United States Senate and in one or both houses of numerous 
state legislatures. Schemes for proportional representa- 


*Gordon E. Baker, op. cit., pp. 17-18. 
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tion, not widely favored in the United States, rest on the 
theory that all elements in the population are entitled to 
a voice in making laws. For purposes of representation in 
the upper house of the state legislature, New Hampshire is 
divided into districts based on amounts of direct taxes 
paid.'° Various other systems are used abroad, but in this 
country population or political units generally serve as the 
basis of representation. 


REASONS FOR MALAPPORTIONMENT IN THE STATES 


Inequities in congressional districting almost always re- 
sult from inequities in legislative apportionment. Perhaps 
the most obvious cause of legislative malapportionment is 
the refusal of many legislatures to redistrict on the time- 
table laid out in basie state law. Forty state constitutions 
prescribe reapportionment of one or both houses ona reg- 
ular schedule, usually after the decennial federal census. 
Four states (Minnesota, Mississippi, New Mexico, Rhode 
Island) set up reapportionment machinery and a schedule 
on which it “may” be used. Montana and Nebraska have 
machinery but are indefinite about time. Only two states, 
Delaware and Maryland, make no redistricting arrange- 
ments at all.. However, of the 40 states which specifically 
require reapportionment every ten years or oftener, only 
16 have followed the schedule the last two times around. 
Among the eight states which do not specifically require 
periodic -reapportionment, only New Mexico has redis- 
tricted in the last ten years. At the extreme, Vermont 
has made no legislative reapportionment since its consti- 
tution was adopted in 1798. 


Population changes and economic and political trends 
may undermine the logic of an apportionment, but so long 
as those favored by that apportionment have the means to 
hang on to their advantage, they usually do so. In 34 of 
the 46 states which provide some sort of apportionment 
machinery, the legislature alone has the power to do the 
job." If the legislature refuses, the job does not get done. 


gislative inactivity, however, is not the most serious 
Legislat nactivity, however t th t 


% Article 26 of the New Hampshire constitution renda: ‘That the state may he 
equally represented in the Sennte, the legislature shall. from time to time, divide the 
state into [24] districts as nearly equal as may be without dividing towns and unin- 
corporated places; and in making this division, they shall govern themselves by the 
proportion of direct taxes paid by the said districts.” 


"In eight states the power is shared to grenter or less extent with some outside 
agency. Only Arizona, Arkansas, Missouri, and Ohio take reapportionment entirely 


out of the legislature's hands. See Council of State Governments, The Book of the 
States 1958-59, pp. 62-56. 
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bar to fair apportionment. Thirty-seven of the 48 state 
constitutions set a maximum or minimum limit on repre- 
sentation in one or both houses of -the legislature. The 
usual requirement is a maximum of one senator and a 
minimum of one representative for each county. In some 
cases, these limits are joined with-a constitutional ceiling 
on total legislative membership. As a result, for example, 
Baton Rouge, Louisiana’s second largest city, is held to 
two members in the lower house although population is the 
theoretical basis for representation above the constitutional 
minimum of one member for each parish. 


Such constitutional specifications are responsible for the 
extreme cases usually cited in the literature on anti-urban 
bias. A classic example is afforded by Connecticut’s ap- 
portionment scheme for the legislature’s lower house, un- 
changed since 1876, which gives at least one representative 
to each of the state’s 169 towns; two representatives to 
each of the original towns, no matter how small; and no 
more than two representatives to any town, no matter how 
large. The anomalous result is that the rural hamlet of 
Union with a population in 1950 of only 261 persons has 
the same number of representatives in the lower house as 
the town of Hartford with a population of 177,397. How- 
ever, Connecticut’s house of representatives is essentially 
a “house of towns”; in ‘the state senate, apportioned on the 
basis of population, Hartford elects three or four of the 
36 members. 


SHIFT OF FEDERAL DISTRICTING POWER TO STATES 


Malapportionment in the national House of Representa- 
tives confirms James Madison’s fear, expressed during the 
Convention of 1787, that “The inequality of the represen- 
tation in the legislatures of particular states would produce 
a like inequality in their representation in the national leg- 
islature, as it was presumable that the counties having the 
power in the former case would secure it to themselves in 
the latter.” 2 


Under the Constitution, Congress could, if it wished, see 
to its own districting. However, it never has chosen to 
go beyond fixing the number of representatives to be se- 
lected by each state. From 1842 to 1929, Congress did 
require that members be elected from “districts. composed 


12 Quoted by Anthony Lewis, ‘Legislative Apportionment and the Federal Courts,” 
Harvard Law Review, April 1958, p. 1072. . ; 
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of contiguous territory.” Approximate equality of popu- 
lation was added as a criterion in 1862 and compactness 
of territory in 1891.15 However, when reapportionment 
was skipped after the 1920 census, all three provisions were 
dropped te improve the prospects for. passage of the per- 
manent reapportionment act of 1929." 


The Supreme Court later ruled that Congress had inten- 
tionally eliminated the criteria..5 This decision. coupled 
with the Court’s refusal to consider the “equal protection” 
argument raised later in the Colegrove case,'* had the effect 
of leaving congressional districting to the states. And since 
World War II, only Kentucky and Mississippi have under- 
taken so much as a minor reapportionment except to fore- 
stall or eliminate voting at large.'7 


Consequences of Unequal Apportionment 


A VETERAN OBSERVER has written that “nobody can 
understand American politics who does not understand” 
the fact of -malapportionment and its consequences.'* As 
noted, the Commission on Intergovernmental Relations fixed 
on malapportionment as one of the principal reasons why 
big city governments turn to the national government for 
assistance in coping with political and economic problems. 
This is particularly true of problems which are metropoli- 
tan in scope, transcending city and county boundaries and, 
in many instances, state lines as well. 


- Mayor Wagner of New York complained to the Confer- 
ence of Mayors on Sept. 10 that rural legislators tend 
not only to demand impossible economies of the cities and 
proffer unsolicited advice; they also appropriate the “pop- 
ular” taxes and leave the “unpopular” property taxes as 
almost the only source of revenue for local governments. 
In 1957, for example, state governments collected a total 
of $14.5 billion in tax revenue, of which $8.4 billion rep- 
resented the proceeds of sales and gross receipts taxes. 


18 See “Legislative Apportionment,” E.R.R., 1950 Vol. I, pp. 15-16. 


% Orville J. Sweeting. “John Q. Tilson and the Reapportionment Act of 1929,” 
Western Political Quarterly, June 1956, p. 443. 


1%8 Wood v. Broom, 287 U.S. 1 (1932). 
' See p. 8380. 
7 Richard Scammon, ed., America Votes 2 (1958). 
% Richard L. Strout, The Christian Science Monitor, Jan. 21, 1956. 
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Local governments also collected $14.5 billion and $12.5 
billion of the total came from ad valorem levies on property. 


City fathers say their revenue problems are complicated 
by a tendency to assess rural property at lower rates than 
urban property. Legislatures, dominated by rural interests, 
refuse to insist on equalization. The result is that rural 
areas appear poorer than they are and qualify for a cor- 
respondingly larger proportion of state aid. All of this 
leads to a multiplication of urban problems. 


CONFLICT BETWEEN GOVERNOR AND STATE LEGISLATURE 


Within the state government itself, urban-rural conflicts 
have produced tensions between governor and legislature. 
Except in Georgia, where the county-unit system of nomi- 
nations, plus one-party. control, gives rural areas an abnor- 
mally powerful voice in selection of state-wide candidates, 
it is virtually impossible to elect a governor who is ana- 
thema to urban voters, unless the total urban vote is small. 
The result in many states has been open warfare between 
governor and legislature. Indeed, because of permanent 
constitutional gerrymandering, as in Illinois, Michigan, and 
New York, it is not uncommon for the legislature and the 
governorship to be held by opposing parties. 


Where this party bias exists, malapportionment favors 
the historically dominant party—Democrats in the South, 
Republicans in the Northwest and Midwest—and often 
encourages irresponsibility in the dominant wing of the 
dominant party. Shortly after Democrat Chester Bowles 
became governor of Connecticut in 1949, he commented: 
“Regardless of what he may say or do during the legis- 
lative session, no Republican legislative leader in the Con- 
necticut house of representatives is ever forced to consider 
even the remote possibility of being beaten at the polls.” 2° 
An unfortunate result of such conflict is that in some 
states combat between the executive and legislative 
branches is more common than cooperation. 


When it comes to the federal government, a similar diver- 
gence of constituencies helps to explain why urban political 
interest appears to focus on the Presidency rather than 

1 Maryland also has a county-unit system for nominations. But because of a fairly 


close two-party balance, it is impossible for either party to ignore concentrated urban 
votes in the suburbs of Washington and in Baltimore and its suburbs. 


* Chester Bowles, ““A Governor's Job as Seen by a Governor,” New York. Times 
Magazine, July 24, 1949, pp. 8 and 31. 
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on Congress. Within. Congress, moreover, comparative 
urban under-representation seems to explain why the Sen- 


ate has been taking on a more urban-liberal complexion 
than the House. 


From a party standpoint, gerrymandering and malap- 
portionment of congressional districts have been said to 
favor Republicans over Democrats. Sen. Douglas, address- 
ing the Senate on March 26, 1956, cited figures purporting 
to prove that point. He said that in the 1954 election, 
outside the South, the Republicans received fewer votes 
than the Democrats. Yet.they won 58 more House seats. 


However, certain facts do not square with the thesis that 
in the North malapportionment necessarily favors the 
Republicans. As explained earlier, one of the standard 
gerrymandering techniques is to isolate the votes of the 
opposition party in one or more large, safe districts. If 
malapportionment uniformly favored the Republicans, one 
might expect the Democrats to be in control of the most 
under-represented northern districts {i.e., those with the 
largest population). Asa matter of fact, Republicans were 
elected in 1956 in 39 of the 54 House districts (not count- 
ing at-large districts) in which the number of votes cast 
totaled 200,000 or more. ‘Thirty states returned two- 
party delegations to the House, and in 19 of them the single 
district with the largest number of voters was a Republican 
district. Five of the six 200,000-vote districts in New 
York were Republican. So were five of the seven similar 
districts in California, four of the four in Illinois, and five 
of the five in New Jersey. 


Disproportionately large congressional districts are 
mostly suburban rather than urban. It may be that dis- 
crimination against urban Democrats in congressional dis- 
trict apportionment has been at least partly offset by 
population trends. Under-representation may now be most 
serious in the case of suburban Republicans. Samuel 
Lubell, political analyst, pointed out in a syndicated news- 
paper article on Oct. 17 that New York City has 14 con- 
gressional districts in each of which fewer than 150,000 
votes were cast for House candidates in 1956, whereas 
three Long Island suburban districts averaged more than 
240,000 votes apiece. “These three suburban districts,” 
Lubell reported, “‘account for as many votes as do the 
seven least populated districts inside New York City.” 
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A POLITICAL SCIENTIST at Indiana University, Charles 
E. Hyneman, considers the alleged evils of malapportion- 
ment much overrated. Speaking to the national legislative 
conference of the Council of State Governments at Seattle 
in the summer of 1956, Hyneman said: 

I find that the urban community has very effective means of 
playing upon the minds of rural people, but I don’t find that rural 
people have equal means for playing on the minds of people in the 
cities. . . . It may be that we have more to gain from districts 
which are unequal in size but socially integrated than we have to 


gain from districts which are made equal in size at the price of 
ignoring boundaries in social relations. 


In a paper on urban-rural conflicts in the Illinois and 
Missouri legislatures, delivered at the convention of the 
American Political Science Association at St. Louis early 
in September, David R. Derge, also of Indiana University, 
observed: “Genuine urban-rural conflict [in the two leg- 
islatures] is rare. . .. Most of the conflict surrounding 
legislative consideration of urban problems arises from 
intra-urban disputes, central city-suburban antagonisms or 
factionalism within the urban majority.” 


EFFORTS TO EXTEND RURAL LEGISLATIVE INFLUENCE 


Far from going on the defensive, rural forces have been 
trying with some success to widen their influence. On 
the state level, they have been making moderate gains in 
recent years with the so-called “federal plan.” Under that 
plan, representation in one house of the state legislature 
is fixed permanently on an area basis; periodic reappor- 
tionment of the other house is guaranteed by providing 
that the function shall be performed by an outside agency 
if the legislature fails or refuses to act. 


Opponents of the federal plan, whose scheme of repre- 
sentation resembles that applied in Congress, insist there 
is no logic in extending such a formula to representation 
in state legislatures. In the first place, the so-called Con- 
necticut compromise for equal state representation in the 
Senate and popular representation in the House was the 
price exacted for federal union at the Convention of 1787.2! 


™ See “Compromise,” E.R.R.,.1946 Vol. 1, p. 415. 
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In the second place, counties (the most likely unit of area 
representation) are creatures of the state and can be ex- 
panded, shrunk, or abolished at any time. Unlike states, 
they are only artificial subdivisions created for adminis- 
trative convenience, not units endowed with aspects of 
sovereignty and thereby deserving of representation as 
such. 


Wearied of periodic reapportionment battles, some urban- 
ites have nevertheless been attracted by the federal plan. 
Illinois adopted such a plan in 1955 after a half-century of 
fruitless struggles to revamp a legislative apportionment 
made in 1901. Urban supporters of the plan said they pre- 
ferred having some hope of capturing one house of the 
legislature to having no hope. of capturing either house. 
Arizona, Arkansas, California, and Michigan also have 
adopted the federal plan or a modification of it.- It should 
be noted that the plan does not necessarily provide an 
equitable apportionment in the second. house, only a periodic 
reapportionment. Alabama and Florida voters in .1956 
rejected compromise proposals which would have given 
urban areas an improved but still inferior standing in the 
popular house. 


On the federal level, rural forces have been trying to 
gain a stronger voice in selection of the President, the 
principal focus of urban power. A constitutional amend- 
ment proposed in 1956 by Sens. Price Daniel (D-Texas) 
and Karl E. Mundt (R-S.D.) would have allowed states the 
choice of casting electoral college votes by congressional 
districts or of dividing them proportionately among the 
three leading candidates according to the share each re- 
ceived of. the state-wide vote. Urban-minded senators 
contended that the plan would put a premium on malappor- 
tionment.and gerrymandering. The amendment won the 
support of a majority of senators, 48 to 37, but failed to 
command the two-thirds vote necessary for passage.?* 


Sources close to the problem believe that rural interests 
can no longer muster the strength they showed in the 
Senate on the Daniel-Mundt resolution of 1956. However, 
the same sources think that urban interests likewise are too 
weak and too divided to support a drive for adoption of 
congressional districting standards or to sustain a chal- 


san See “Record of the 84th Congress, Second Session,” E.R.R., 1956 Vol. Il, pp. 
1. 
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lenge to seating of members from obviously malappor- 
tioned districts. 


RELUCTANCE OF: CouRTS TO ACT ON APPORTIONMENT 

In the circumstances, the courts appear to be the only 
agency capable of acting to reduce malapportionment of 
congressional districts.** Conceivably, federal courts could 
act on legislative as well as congressional malapportion- 
ment, but the legal situations in the two categories are 
quite different. In the dozen years since the Supreme 
Court handed down the Colegrove decision, it has refused 
eight times to grant relief in cases brought to invalidate 
various state election laws relating directly or indirectly to 
malapportionment. Four of the suits were directed against 
the Georgia county-unit system. for nomination of state- 
wide candidates. In the most recent case, decided last 
June 16, the Court in a 5-to-4 decision rejected a plea of 
Atlanta Mayor William B. Hartsfield that a three-judge 
panel be convened to hear arguments on the constitutional- 
ity of the Georgia primary law.*4 


Although the Colegrove decision has been the indirect 
support of the eight subsequent rulings, it cannot be de- 
scribed as settled law. Colegrove brought suit to invali- 
date congressional districting in Illinois. The other eight 
cases involved state elections only. While there was a 
majority for- dismissal in the Colegrove case, only ices 
Reed and Burton among the seven participrt ces 
supported Justice Frankfurter’s view that the problem was 
“of a peculiarly political. nature and therefore not meet 
for judicial determination.” The fourth vote for dismissal 
was cast by Justice Wiley Rutledge, who concurred because 
he felt equity was wanting. Rutledge, in fact, side-stepped 
the constitutional issue raised by Colegrove’s contention 
that he had been deprived of “equal protection of the laws” 
under the 14th Amendment. He appeared to feel.that the 
precedents supported intervention by the Court, -but he 
said in a concurring opinion that he thought “the cause 
is of so delicate a character that the jurisdiction should 
be exercised only in the most compelling circumstances.” 25 


% Federal action on gerrymandering seems highly improbable. Congress would 
have to reimpose the old requirement that districts be “‘compact;” and that standard 
is difficult, if not impossible, to apply. At Senate hearings on the proposals for 
reform of the electoral college, Robert G. Dixon of the University of Maryland as- 
serted that “The problem of gerrymandering .. . is virtually insurmountable.” 

* Hartsfield v. Sloan, 357 U.S. 916 (1958). 


*® Colegrove v. Green, 328 U.S. 549 .(1946). 
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Anthony Lewis, Supreme Court reporter for the New 
York Times, has put the case for a re-examination of the 
Colegrove holding. Lewis. suggested in the Harvard Law 
Review last spring that “a right to equality of represen- 
tation [in Congress] can be drawn from the Constitution.” 


The evidence is overwhelming that neither Congress nor the 
state legislatures can be relied on to ensure equi able represen- 
tation, indeed that there are virtually insurmou: table, built-in 
obstacles to legislative action. The Supreme Court has found 
special justification -for judicial intervention to preserve basic 
political liberties—of speech, press, assembly. The right to fair 
representation can be of no less importance. A vacuum exists in 
our political system; the federal courts. have the power and the 
duty to fill this vacuum.26 


Lewis’ argument for intervention rests on the power of 
Congress under the Constitution to “make or alter 
regulations” for election of its own members. Thus this 
line of reasoning, if accepted by the Court, would not affect 
the malapportionment problem in state legislative bodies. 


By and large, state courts have been almost as reluctant 
as. the federal courts to venture into the field of legislative 
representation. One legal scholar, writing two years ago, 

yas able to find only ten cases in which state courts had 
struck down legislative apportionments. In each instance, 
“an almost -total disregard of constitutional limitations” 
had been shown.”? However, litigation in state courts still 
offers a possible approach to the problem 


USE OF THE INITIATIVE TO EQUALIZE REPRESENTATION 


Another way to attempt to correct legislative malappor- 
tionment is available in thé 14 states which authorize con- 
stitutional change. by initiative and, to a lesser extent, in 
the five states which provide for legislation by initiative. 
Since 1930, Arkansas, Colorado, Oregon, and Washington 
have used the initiative procedure with varying degrees of 
success to: remedy malapportionment or improve apportion- 

ment procedures. 


However, the initiative is a cumbersome we: upon and i 
capable of misfiring. Washington State redistricted by ini- 


® Anthony Lewis, “Legislative Apportionment and the Federal Courts,” Harvard 
Law Review, April 19568, p. 1058. 

2’ Neil Tabor, ‘“‘The Gerrymandering of State and Federal Legislative Districts,” 
Maryland Law Review, Fall 1956, p. 285. 

* Constitutional initiative is authorized in Arizona, Arkanans, California, Colorado, 
Idaho, Massachusetts, Michigan, Missouri, Nebraska, Nevada, North Dakota, Ohl, 
Oklahoma, and Oregon. There are provisions for some sort of legislative initiative 
in Maine, Montana, South Dakota, Utah, Washington. 
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tiative in 1956. The 1957 legislature thereupon rewrote 
the law, eliminating most improvements, and the state 
courts ruled that it had a right to do so. California’s 
attempt in 1948 to modify serious malapportionment of the 
state senate by initiative was an even more conspicuous 
failure. .The measure on the ballot would have given urban 
areas far more equitable representation than they had pre- 
viously been accorded. However, conservative urban forces 
pictured the reform as a labor plot to gain control of the 
legislature. When the votes were tallied, even the urban - 
areas had turned it down. 


Most urban political leaders complain that they have 
difficulty arousing their followers to an appreciation of 
how seriously they are being harmed by under-representa- 
tion. Substantial progress toward equalization of repre- 
sentation, in the national: House of Representatives and in 
state legislatures, therefore seems to depend basically on 
educating voters in cities and metropolitan areas to the need 
of working for their rightful share of political power— 
power that will enable them to compel due consideration 
of the urban problems of the day. 








